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(1) BE IT REMEMBERED that on 
THURSDAY. JUNE 5. 1997 (2) 
commencing at 9:00 at the offices of 
Milberg Weiss Bershad (3) Hynes & 
Lerach, 222 Keamy Street, San 
Francisco, (4) California; before me, 

ANN T. ERWIN, a Certified Shorthand 
(3) Reporter, personally appeared 

(6) FRANCIS HOWARD SKINNER (7) a 
witness, who having been first duly 
sworn by me was (8) examined and 
testified as follows. 

(10) —oOo— 

(12) VIDEOGRAPHER: This marks THE 
beginning of (13) videotape number one 
in the deposition of Francis Skinner (14) 


Tooker & Antz 


in the matter of Janet C. Mangini On 
Behalf Of The General (IS) Public 
versus R. J. Reynolds, et ail in the 
Superior Court (16) of the State of 
California. The case number is 939359. 

(17) Today's date is June 5,1997 and 
the time is 8:57 (18) a.m. The location 
of the deposition is 222 Kearny Street 

(19) on the 10th Floor in San Francisco, 
California. 

(20) The deposition was noticed by 
attorneys for the (21) plaintiffs and the 
videotape is being produced on behalf 

(22) of same. 

(23) The video operator is Robert 

Barbagelata, with (24) Barbagelata & 
Associates, at 63 Bovet Road Suite 410 
in (25) San Mateo California 94402; area 
code (415) 574-3603. I’m _ 
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(1) a California notary public for the 
County of San Mateo. 

(2) Would counsel present today 
please identify (3) themselves and state 
whom you represent. 

(4) MR. JANECEK: Frank Janecek on 
behalf of plaintiff (5) Janet Mangini and 
the General Public and the Interveners. 

(6) MR. BEHAR: Jonathan Behar on 
behalf of Janet (7) Mangini and the 
General Public and the Interveners. 

(8) MS. MARSH: Helen Marsh on 
behalf of Philip Morris 

(9) MR. ESCHER: JoeEscher 
representing defendants. (10) R. J. 
Reynolds Tobacco Company and 
Mezzina Brown, Inc. 

(II) VIDEOGRAPHER: Ifthereareno 
stipulations for the (12) record we can 
swear in the witness and begin. 

(13) (Witness sworn) 

(15) EXAMINATION BY MR. JANECEK 

(16) BY MR. JANECEK: Q. Mr. Skinner, 
can you state (17) your full name and 
spell it for the court reporter? 

(18) A. Yes. My full name is Francis 
Howard Skinner, (19) F-r-a-n-c-i-s, 
H-o-w-a-r-d, S-k-i-n-n-e-r. 

(20) Q. Mr. Skinner, have you had your 
deposition (21) taken before? 

(22) A. Many years ago. 

(23) Q. On how many occasions. 

(24) A. One occasions - one 
occasion. 

(25) Q. Can you tell me generally what 
type of action 
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(1) that deposition was taken in? 

(2) A. It was a state tax matter. 

(3) Q. Can you elaborate a little bit. 

(4) A. It was an assessment by the 
state of New (5) Jersey against 
Sealand Service, Inc., a former 
subsidiary (6) of R. J. Reynolds 
Industries, Inc. concerning corporate 

(7) business tax. 

(415) 392-0650 


(8) Q. Were you testifying in your 
behalf as an (9) employee of R. J. 
Reynolds Industries, Inc.? 

(10) A. That’s correct. 

(11) Q. I'm sure your counsel has 
talked to you about (12) what you can 
expect today. I'll start by explaining the 

(13) deposition process. 

(14) The court reporter over here is 
going to take down (15) everything that 
is said by me, you, your counsel and 
(16) anyone else in the room. She will 
transcribe that into a (17) booklet form 
which is called a deposition transcript. 

(18) She will then send you the 
deposition transcript to (19) review for 
accuracy to make sure that there was 
no (20) transcribing errors or that your 
answers were taken down (21) 
correctly. And you will have an chance 
to review that and (22) make any 
changes you want. I would caution 
you, though, (23) if you do make 
changes any counsel can comment on 
that on (24) any time in the litigation. So 
I caution you to testify (25) to the best of 
your ability truthfully and accurately. 
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(1) Do you understand what I have told 
you? 

(2) A. Yes, I do. 

(3) Q. Do you understand that you are 
testifying (4) under penalty of perjury? 

(5) A. Yes, I do. 

(6) Q. Do you understand that your 
testimony has the (7) same force and 
effect as if you were testifying at trial (8) 
before a judge and jury? 

(9) A. Yes, I do. 

(10) Q. I would also like to go over a 
few ground (ll) rules that we can follow 
throughout the deposition. 

(12) Please wait until I complete my 
answer before (13) you -1 complete my 
question before you begin your answer 
(14) and I will do the same. I won't start 
an answer - or a (15) question without - 
it's been a long -1 won’t start a (16) 
question if you haven’t completed your 
answer. It makes (17) it difficult for the 
court reporter to take down both of (18) 
our words if we're talking over each 
other. 

(19) A. I understand. 

(20) Q. Please limit your responses to 
an audible (21) response, a yes or a no. 
Try to avoid uh-huh or huh-uh. (22) 

That's also difficult for the court 
reporter to (23) transcribe. And please 
don't answer a question by shaking (24) 
your head in affirmative or negative. 

That doesn't (25) translate well on the 
record? __ 
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(1) If you don't understand my 
questions, please ask me (2) to 
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rephrase them. I want to make sure 
you are answering (3) the question I'm 
asking. 

(4) If you need a break at any time, 
please let me (3) know, and we'll take a 
break. 

(6) Finally, if you are not certain of a 
fact, unless I (7) specifically ask you to 
speculate or give me a guess as to (8) 
what you think is going on, I don’t want 
you to guess. (9) But I am entitled to 
your best estimate. 

(10) Do you know the difference 
between a guess and an (11) estimate? 

(12) A. I think so, yes. 

(13) Q. Just so that we’re dear, my 
standard example (14) is when you 
walked in here you passed by the 
receptionist (13) desk out in the front 
lobby. You have seen that desk. (16) 

You may not know how big the desk is 
but if I asked you (17) how big it is you 
would have a basis to estimate the size. 

(18) If I called you on the telephone 
back in Winston-Salem and (19) asked 
you how large the desk is without your 
having seen (20) it you would have no 
basis for giving me an answer. Do (21) 
you understand? 

(22) A. I understand. 

(23) MR. ESCHER: Without suggesting 

that-he-thinks he (24) has a basis on 
which to estimate the size of the 
reception (23) desk. Because I 
couldn't. I didn't notice it too well. _ 
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(I) BY MR. JANECEK: Q. Mr. Skinner, 
have you had any (2) drugs or alcohol 
within the last 24 hours that would (3) 
impair your ability to testify truthfully 
and accurately (4) today? 

(3) A. I had one drink with dinner 
last night. 

(6) Q. Do you think that would affect 
your ability (7) to testify today? 

(8) A. No, I don’t. 

(9) Q. Is there any other reason why 
you could not (10) testify truthfully and 
accurately today? 

(II) A. No, there is not. 

(12) Q. Mr. Skinner, have you talked 
with anyone (13) about your deposition 
today? 

(14) A. Yes, I have. 

(15) Q. Who have you talked to? 

(16) A. I have talked to Mr. Escher, 
with Ted Hiser (17) and Kim Bixentine 
of Jones Day Reavis & Pogue. 

(18) And I have talked to my vice 
president of taxes, (19) William 
Ludgate. Ail of the rest are Reynolds 
employees. (20) The director of 
regulatory taxes, John L. Millar, (21) 
M-i-l-l-a-r. The manager of income 
and franchise taxes, (22) state, Mr. 
George C. Petree, spelled 


P-e-t-r-e-e. The (23) manager of sales 
and use taxes, Mr. William A. Marion. 

(24) The manager of state excise and 
property taxes, (25) Mr. William C. 
Ervin. That’s E-r-v-i-n. And the 

manager __ 
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(1) of federal excise taxes, Mr. 

Steven, spelled S-t-e-v-e-n, (2) 

Gentry, G-e-n-t-r-y. 

(3) Q. On how many occasions did 
you discuss your (4) deposition with Mr. 
Escher? 

(5) A. On one occasion by 
telephone and on one (6) occasion in 
person. 

(7) Q. Can you tell me when those 
conversations took (8) place? 

(9) A. The telephone conversation 
would have been (10) one day last 
week. I’m not exactly sure which 
one. And (11) the face-to-face 
conversation was yesterday. 

(12) Q. Can you tell me how long the 
telephone (13) conversation lasted? 

(14) A. I would think no more than 15 
or 20 minutes. 

(15) Q. Can you tell me how long your 
face-to-face (16) meeting lasted 
yesterday? 

(17) A. An hour and a half perhaps. 

(18) Q. With respect to Mr. Ted Hiser, 
can you tell (19) me on how many 
occasions you spoke with him about 
your (20) deposition? 

(21) A. Twice. 

(22) Q. Can you tell me when those 
conversations took (23) place? 

(24) A. One conversation occurred 
last week. I (25) believe it was on 
Wednesday. And about three weeks 

ago. _ 
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(I) Q. Can you tell me how long the 
conversation (2) lasted that took place 
last week? 

(3) A. Two to three hours. 

(4) Q. Can you tell me how long the 
conversation of (5) three weeks ago? 

(6) A. About two to three weeks 
hours also. 

(7) Q. Can you tell me on how many 
occasions you (8) spoke with Kim 
Bixentine about your deposition today? 

(9) A. Twice. 

(10) Q. Can you tell me when those 
took place? 

(II) A. I would say one was 
approximately four weeks (12) ago 
and one was probably in the 
neighborhood of six or (13) seven 
weeks ago. 

(14) Q. With respect to the conversation 
of four (15) weeks ago, can you tell me 
how long that conversation (16) lasted? 

(17) A. Again, about two to three 


hours. 

(18) Q. And with respect to the six-week 
old (19) conversation? 

(20) A. I would say about three to 
four hours. 

( 21 ) Q. Can you tell me when you 
spoke to the vice (22) president of 
taxes, can't read my writing, William 
Ludwig? 

(23) A. Ludgate. I spoke to him 
initially shortly (24) before my initial 
meeting with Ms. Bixentine to inform 
him (25) that I was going to be 

discussing these matters in _ 
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(1) relation to this case. I have 
periodically, probably on a (2) weekly 
basis updated him on anything new, 
if there was (3) anything new 
concerning preparation for this case. 

(4) Q. Can you tell me the general 
substance of your (5) conversations? 

(6) A. Basically, who I had talked to 
within the (7) department in order to 
get background that I felt was (8) 
necessary. And to inform him that I 
was relating that to (9) Ms. Bixentine 
or Mr. Hiser basically. 

(10) Q. Can you recall any other topics 
of (11) conversation with respect to this 
deposition? 

(12) A. Getting his approval to come 
out here and (13) testify. 

(14) Q. Anything else? 

(15) A. Not that I can recall. 

(16) Q. What about your conversations 
with John (17) Miller? 

(18) A. Millar, M-i-l-l-a-r. 

(19) Q. Millar. 

(20) A. I talked to Mr. Millar because I 
report to (21) him for certain matters. 
And I wanted to also inform him (22) 
of my intent to testify in this matter. 
And also because (23) certain of the 
individuals listed below work for him 

I (24) wanted to get his approval to 
talk with them concerning (25) the 
substance that I felt might be 
covered. 
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(I) Q. Can you generally describe any 
other subject (2) matters that you would 
have discussed with Mr. Millar? 

(3) A. That really has been it. Mr. 
Millar is out (4) of the office a great 
deal. So I really just told him I (5) 
was doing this, got his approval to 
talk to his people and (6) to do this 
and that was the sum and substance 
of our (7) conversation. 

(8) Q. What about Mr. Peters? 

(9) A. Petree. 

(10) Q. Petree. 

(II) A. Mr. Petree is our manager of 
state income and (12) franchise taxes 
and I discussed this matter with him 
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in (13) terms of obtaining information 
concerning our California (14) 
franchise tax filings that we have 
made during the period (13) from ’88 
forward. 

(16) Q. Can you tell me when you 
spoke with (17) Mr. Petree? 

(18) A. I have probably spoken to him 
initially (19) beginning about the time 
of the original Bixentine (20) meeting, 
and periodically at least on an every 
several (21) days basis as I saw 
things that I needed to ask him about 

(22) during the course of between 
then and now. 

(23) Q. Can you in general tell me the 
subject matter (24) of those 
discussions? 

(25) A. Basically to obtain 

information concerning _ 
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(1) the amount of taxes paid, the 
theory under which we are (2) 
reporting and paying franchise tax to 
California. 

(3) Q. Can you tell me the nature of 
your (4) conversation with Mr. 

Morrison? 

(5) A. Marion. 

(6) Q. Marion. 

(7) A. Yes. I discussed with Mr. 
.Marion our (8) California use tax 
Tilings concerning amount, what the 

(9) periodic nature was of the filing, 
the content of those (10) returns, and 
again basically the theory under 
which they (11) are prepared. 

(12) Q. Can you tell me when those 
conversations took (13) place? 

(14) A. Again, starting approximately 
the time of the (13) first BIX meeting 
and periodically, at least I would say 

(16) on a weekly basis since then. 

(17) Q. Can you tell me the nature of 
your (18) conversations with Mr. Ervin? 

(19) A. Yes. Mr. Ervin is our manager 
of state (20) excise and property 
taxes. And I discussed with him the 
(21) way those returns are prepared, 
the approximate amounts (22) that 

are reported to the state of 
California, anything (23) such as 
exemptions or unusual things that 
might have an (24) Impact on the 
filing, the overall filing procedures 
that (25) are used to complete those 

returns. __ 
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(1) Q. Can you tell me when those 
conversations took (2) place? 

(3) A. Beginning approximately at 
the time of the (4) Initial meeting with 
Ms. Bixentine and continuing (5) 
periodically at least on a weekly 
basis since then. 

(6) Q. Can you tell me the nature of 


your (7) conversations with Mr. Geary, 

(8) A. Gentry. 

(9) Q. Gentry? 

(10) A. Mr. Gentry is our manager of 
federal excise (11) taxes. I met with 
him in order to verify the 
approximate (12) amounts of federal 
excise tax that the company does 
pay, (13) the general procedures for 
filing, and any information (14) 
necessary concerning the theory and 
practice of preparing (15) those 
returns. 

(16) Q. Mr. Skinner, did you review any 
documents in (17) preparation for your 
deposition today? 

(18) A. I looked at California 
franchise tax returns. 

(19) I reviewed reports that are made 
on a monthly basis (20) called 
Manufacturers' Source Information 
Reports which are (21) made to 
California and all other states. 

(22) I reviewed a copy of the 
complaint in this matter, (23) a copy 
of the notice as far as it related to the 
area of (24) my particular 
involvement. 

(25) And some miscellaneous notes 
of my own concerning 
Page 16 

(1) methodology dnd notes of the 
people aforementioned (2) 
concerning methodology in filing. 

(3) Q. With respect the California tax 
returns, can (4) you tell me which years 
you looked at? 

(5) A. Where available I looked at 
’88 through ’95. (6) And some ’96 
where available. For instance, ’96 
franchise (7) is not. 

(8) Q. With respect to the 
manufacturing source (9) information 
reports, can you tell me the general, the 
time (10) frame that you looked at? 

(11) A. I only looked at an example. 
Since these are (12) all basically the 
same item, I looked at the most 
recent (13) copy. 

(14) Q. Do you know the date of the 
most recent copy (15) that you looked 
at? 

(16) A. Yes, the most recent copy 
that would have (17) been available 
would have been the March copy. 

(18) Q. Can you generally tell me what 
type of (19) information is contained on 
a manufacturing source (20) 
information? 

(21) A. Yes. On that report the 
manufacturers, (22) Reynolds being 
one of the tobacco manufacturers, 
reports (23) by direct account by 
month the number of cigarettes in 

(24) total units that are shipped to 
each of these direct (25) accounts at 


locations in the state of California or 
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(1) another state. 

(2) I will focus on California here if 
that's (3) acceptable. 

(4) These numbers are further 
broken down into the (5) number of 
packs of 20 cigarettes shipped to 
direct (6) accounts in California and 
the number of packs of 25 that (7) are 
shipped to accounts in California. 

(8) Q. Can you tell me how, how often 
these reports (9) are generated? Is this 
a monthly report? 

(10) A. It’s a monthly report. 

(11) Q. Is there any other information 
that is (12) contained on these 
manufacturing source information (13) 
reports? 

(14) A. The name of the supplier, 
obviously, (15) R. J. Reynolds 
Tobacco Company is on there and 
the amount (16) that is shipped to 
each direct account is referenced by 
an (17) amount per shipment. 

(18) Q. Can you tell me when you 
looked at the (19) California tax returns? 

(20) A. I looked at them, I would say, 
beginning (21) approximately the time 
of the first interview with (22) Ms. 
Bixentine. And I have looked at them 
on several other (23) occasions, the 
latest being early this week. 

(24) Q. Had you seen the California tax 
returns prior (25) to looking at them at 

the time frame you just described? _ 
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(1) A. Yes, I have. 

(2) Q. When was the first time you 
have seen those? 

(3) A. Around the time of their 
preparation and (4) submission. 

(5) Q. So you would have seen the '88 
tax return (6) about the time when it was 
prepared? 

(7) A. Correct. 

(8) Q. Can you tell me when you 
looked at the (9) manufacturing source 
information reports? 

(10) A. I look at them periodically. I 
can’t (11) reference a specific time. 
They may be - we may be asked (12) 
a question by a state concerning a 
specific wholesaler or (13) a specific, 
shipments in a specific month and I 
will have (14) occasion to look at 
them at that time. But I do not (15) 
regularly review them. It’s on an 
as-needed basis. 

(16) Q. I was talking about the one 
report you looked (17) at for your 
deposition. 

(18) A. I’m sorry. I looked at that last 
week. 

(19) Q. You said you reviewed the 
complaint as well. (20) When did you do 
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that? 

(20 A. That was shortly after I 
believe the second (22) interview with 
Ms. Bixentine. 

(23) Q. What about the notice of 
deposition? 

(24) A. During the first interview with 

(25) Ms. Bixentine. _ 
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(1) Q. And you looked at your own 
notes and some of (2) the notes of the 
people that you have described earlier. 

(3) Can you generally describe for me 
the nature of those (4) notes? 

(5) A. A generalized note would be, 
for instance, (6) the total amount of 
tax paid to the state of California in 
(7) a specific year. A schedule may 
run from 1990 through (8) 1995, 
simply a bottom line number, as an 
easy point of (9) reference, that type 
of thing. 

( 10 ) In addition I looked at notes, for 
instance, (11) instructions that come 
with the returns if I had a (12) specific 
question that came to mind 
concerning the return (13) and used 
that as a source of authority. 

(14) Q. Any other types of notes? 

(15) A. Not really. 

(16) Q. What about, what about with 
respecuo notes (17).of the other 
Reynolds employees that you 
identified? 

(18) A. Notes would be made during 
riling concerning (19) filing positions 
that may have been taken 
concerning (20) sources of 
background information, that sort of 
thing. 

( 21 ) Q. Other than the sources of 
background (22) information, any other 
types of notes from Reynolds (23) 
employees that you looked at? 

(24) A. Not that I recall. 

(25) Q. Did you look at any other 

documents that were _ 
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(I) provided to you? Other than the 
complaint and notice you (2) talked 
about, any documents other than the 
documents you (3) just described that 
were provided to you by counsel, by (4) 
your counsel? 

(5) A. Not that I recall. 

(6) Q. Mr. Skinner, this is the 
deposition of (7) R. J. Reynolds 
Tobacco Company through its person 
most (8) knowledgeable. Do you 
understand that you have been (9) 
designated as the person most 
knowledgeable on the (10) California 
tax issue? 

(II) A. Ido. 

( 12 ) Q. I will hand you a document 
which has (13) previously been marked 
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as plaintiffs exhibit 18. Take a (14) look than you as 
at that. California? 

(15) Is this the document, the (11) A. He < 

deposition notice you (16) were, you more indep 

described earlier? about our s 

(17) A. Yes, I saw the page (13) They at 

concerning taxes. (14) Q. Wha 

(18) Q. Mr. Skinner, I'll hand you a way that it is 

document which (19) has previously (16) A. Yes. 

been marked as plaintiffs exhibit two. (17) Q. Any 

(20) Take a quick look at that. (18) A. No. 

(21) Do you recall seeing this would be tin 

document before? description 

(22) A. No, I don’t. most (20) fat 

(23) Q. Did you get a chance to review use tax retu 

the document (24) and locate your (21) Q. He’s 

name on the second page? prepares the 

(25) A. Yes, I have. _ returns. 

Page 21 (23) A. Yes. 

(I) Q. You are the Frank Skinner that (24) Q. With 

is designated (2) on subject 12. Do you do you see (2 

see that? knowledgeab 

(3) A. That is correct. 

(4) Q. It's been represented to me that (1) taxes? 

the numbers (5) that are included on (2) A. Yes. 

this letter, plaintiffs exhibit two, (6) (3) Q. Woul 

correspond to the subject matters that knowledgeab 

are in the (7) deposition notice that you Tobacco Con 

were looking at. paid to the (5] 

(8) And if you could turn to page four (6) A. I wot 

on the (9) deposition notice? most (7) knot 

(10) A. Yes. (8) Q. Who 

(II) Q. The second one from the top knowledgeab 

would be number (12) 12. Do you see (10) A. Mr. ] 

that? referenced. 

(13) A. Yes. (11) Q. Why 

(14) Q. Are you the person that is most would be mos 

knowledgeable (15) at R. J. Reynolds well? 

Tobacco Company on the amount of (13) A. He d< 

taxes (16) paid to California attributable preparation, 
to the sale of Camel (17) cigarettes? (14) Q. With 

(18) A. I’m unaware of anyone at R. J. excise taxes, i 
Reynolds (19) Tobacco Company in R. J. Reynold 

the tax department who would be (16) is most ki 

aware (20) of the amount of taxes subject of exc 

paid specifically on Camel (21) California? 

cigarettes. (18) A. Iam 

(22) Q. You have limited your answer to knowledgeab 
the tax (23) department. Is there (19) Q. Who i 

someone outside the tax department be most (20) k 

(24) that would be more subject? 

knowledgeable? ( 21 ) A. Mr. I 

(25) A. I would assume not, since all referenced. 

tax work is _ (22) Q. Can y 

Page 22 Ervin's infom 

(1) done in the tax department. different than 

(2) Q. Are you the person most possess on (24 

knowledgeable about (3) the amount of (25) A. He pr 
sales taxes paid to California? are filed with 

(4) A. I would be one of the people 

most (5) knowledgeable, yes. ( 1 ) the state o: 

(6) Q. Who else would have as much (2) Q. He wc 

knowledge as you (7) have? the actual (3) r 

(8) A. The previously referenced Mr. (4) A. He wt 

Marion. with the retui 

(9) Q. Would he have more knowledge (6) Q. Can y< 

(415)392-0650 : 
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than you as it (10) specifically relates to 
California? 

(11) A. He could potentially have 
more indepth (12) knowledge overall 
about our sales and use tax filings. 

(13) They are prepared by him. 

(14) Q. What do you mean by that, the 
way that it is (15) prepared? 

(16) A. Yes. 

(17) Q. Anything else? 

(18) A. No. I would say that that 
would be the sum (19) total of his job 
description and the area where he is 
most (20) familiar with our sales and 
use tax returns. 

( 21 ) Q. He’s actually the person that 
prepares the (22) California sales tax 
returns. 

(23) A. Yes. 

(24) Q. With respect to subdivision B, 

do you see (25) that: The person most 
knowledgeable regarding income _ 
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(1) taxes? 

(2) A. Yes. 

(3) Q. Would be the person most 
knowledgeable at (4) R. J. Reynolds 
Tobacco Company on income taxes 
paid to the (5) state of California? 

(6) A. I would be one of the people 
most (7) knowledgeable. 

(8) Q. Who else would be most 
knowledgeable on that (9) subject? 

(10) A. Mr. Petree previously 
referenced. 

(11) Q. Why do you say that Mr. Petree 
would be most (12) knowledgeable as 
well? 

(13) A. He does the actual return 
preparation. 

(14) Q. With respect to subdivision C, 
excise taxes, (15) are you the person at 
R. J. Reynolds Tobacco Company that 
(16) is most knowledgeable on the 
subject of excise taxes paid (17) to 
California? 

(18) A. I am one of most 
knowledgeable. 

(19) Q. Who in your opinion would also 
be most (20) knowledgeable on this 
subject? 

(21) A. Mr. Ervin previously 
referenced. 

(22) Q. Can you describe how Mr. 

Ervin's information (23) would be 
different than the information you 
possess on (24) that subject? 

(25) A. He prepares the returns that 

are filed with _ 
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(1) the state of California. 

(2) Q. He would be more familiar with 
the actual (3) returns? 

(4) A. He would be more familiar 
with the return (5) preparation. 

(6) Q. Can you describe for me 
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generally what you (7) mean by return 


school? 

(4) A. Yes, I did. 


preparation? 

- ' (8) A. -The actual receipt of data and 
the (9) transpositioning of it on to the 
return as is required by (10) law. 

(11) Q. What data are you talking about 
being (12) received? 

(13) A. Any data that is necessary as 
an underpin for (14) the completion of 
a tax return. 

(IS) Q. Can you generally describe 
some of the types (16) of data? 

(17) A. You would have to give me a 
little bit more (18) of a lead there as 
far as which tax. 

(19) Q. Focusing on Mr. Petree. 

(20) A. He would receive data 
concerning overall (21) income of R. 

J. Reynolds Tobacco Company and 
the other (22) members of the 
franchise tax filing group for the 
state of (23) California. He would 
receive information concerning, (24) 
information necessary to do the 
apportionment formula in (25) order 
to determine the amount of income 
actually subject _ 
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(I) to tax by California for the group. 
And he would receive (2) 
miscellaneous reports, for instance, 

_ xoncerning (3) disposition of assets 
in the state of California which (4) 
would be subject to tax in California. 
(S) Q. Can you think of any other types 
of (6) information that he might be more 
familiar with than (7) yourself? 

(8) A. Those would be the general 
areas. 

(9) Q. With respect to the sales tax - 

(10) A. Yes. 

(II) Q. - can you generally describe for 
me the data (12) that that individual 
would use to prepare the sales tax (13) 
return? 

(14) A. The primary source of data 
would be runs from (IS) our gratis 
distribution system of free product 
or other (16) items given away in the 
state of California during the (17) 
month for which the return is 
prepared. 

(18) Q. Any other types of information 
that he would (19) be privy to? 

(20) A. That would pretty much cover 
it. 

(21) Q. He wouldn’t have information 
on the actual (22) sales in California? 

(23) A. No. 

(24) Q. Mr. Skinner, can you tell me 
where you went (2S) to high school. 
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(1) A. I went to St. Joseph’s Central 
Catholic High (2) School, in Ironton, 
I-r-o-n-t-o-n, Ohio. 

(3) Q. Did you graduate from high 


(5) Q. Do you recall when you 
graduated from high (6) school? 

(7) A. 1966. 

(8) Q. Did you go to college after high 
school 

(9) A. Yes. 

(10) Q. Which college? 

(11) A. Marshall University in 
Huntington, West (12) Virginia. 

(13) Q. Did you graduate from Marshall 
University? 

(14) A. Yes, I did. 

(15) Q. Can you tell me when you 
graduated? 

(16) A. 1971. 

(17) Q. Can you tell me what degree 
you obtained? 

(18) A. Yes, it was a communications 
degree. 

(19) Q. Is that a B.A. orB.S.? 

(20) A. An A.B. 

(21) Q. Did you attend any 
postgraduate school or (22) get - 

(23) A. Yes. 

(24) Q. Can you tell me which 

postjgraduate schools (25) you have 
attended? _ 
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(I) A. The Catholic University of 
America, Columbus (2) School of 
Law in Washington, D.C. 

(3) Q. Can you tell me when you 
graduated from - 

(4) A. 1975. 

(5) Q. Did you have any special 
emphasis while you (6) were at 
Columbus School of Law? 

(7) A. I became interested in 
taxation and pursued a (8) curriculum 
heavy in taxation. 

(9) Q. Did you obtain any additional 
postgraduate (10) degrees? 

(II) A. No additional postgraduate 
degree. But I did (12) go back and 
obtain what accounted to a major in 

(13) accounting. 

(14) Q. Can you tell me at which school 
you obtained (IS) that major in 
accounting? 

(16) A. I returned to Marshall 
University and (17) obtained it on 
part-time basis between 1976 and 
1978. (18) *77-’78 I should say. 

(19) Q. Did you or have you had any 
additional formal (20) education other 
than the education you have just (21) 
identified? 

(22) A. No, I have not. 

(23) MR. JANECEK: Mr. Skinner, I will 

hand you a (24) document which your 
counsel provided to me prior to the (25) 
deposition. It’s your CV. _ 
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(1) Have the court reporter mark that as 


plaintiffs (2) exhibit number 105. 

(3) (Plaintiffs Exhibit No. 105 (4) 
marked) 

(5) MS. MARSH: Are there extra 
copies of that? 

(6) MR. ESCHER: Yes. 

(7) BY MR. JANECEK: Mr. Skinner, 
just a take a quick (8) moment to review 
that. 

(9) Q. Mr. Skinner, was your first job 
once you (10) obtained your accounting 
degree, final education degree, (l l) 
was your first employer R. J. Reynolds 
Industries, Inc.? 

(12) A. No, it was not. 

(13) Q. What was your employment 
before? 

(14) A. The State of West Virginia, 

Department of (IS) Taxation. 

(16) Q. Can you tell me how long you 
were involved (17) with the state of West 
Virginia? L’U 

(18) A. Yes, 1976 through my - ^ 

departure in June of (19)’79. 

(20) Q. Can you generally describe for 
me what your (21) capacity was? 

(22) A. Initially I was tax counsel in 
the law (23) department of the 
department and later I was a hearing 

(24) examiner. 

(25) Q. And then you joined R. J. 

Reynolds _ 
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(1) Industries, Inc.? 

(2) A. That’s correct. 

(3) Q. The title that you have provided 
to us is (4) domestic tax counsel? 

(5) A. That is correct. 

(6) Q. Can you describe for me the 
general duties (7) and roles of the 
domestic tax counsel at R. J. Reynolds 

(8) Industries, Inc.? 

(9) A. The general duties involved 

providing (10) planning, compliance ^ 

advice and representation during (11) t' -f. 
audits and protests of any state or f 

local tax for (12) R. J. Reynolds ; 

Industries, Inc. or its operating (13) f * : 

subsidiaries. 

(14) Q. Can you tell me what R.J. 

Reynolds (IS) Industries Inc.’s 
relationship was to RJR, R. J. Reynolds 

(16) Tobacco Company in the time 
frame’79 to’87. 

(17) A. R. J. Reynolds Industries, Inc. 
was the (18) parent company of R. J. 

Reynolds Tobacco Company. 

(19) Q. So you would represent, for 
example, (20) R. J. Reynolds Tobacco 
Company in any of the audits or (21) 
protests that you were describing to the 
extent any (22) occurred during that 
time? 

(23) MR. ESCHER: Objection, I think 
that misstates his (24) testimony. But 
go ahead. 
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(25) THE WITNESS: I or potentially 

other counsel who _ 
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(1) were involved would represent 
Reynolds on a, (2) R. J. Reynolds 
Tobacco Company on an as-needed 
basis for (3) any state or local taxes 
which might become an issue (4) during 
that period. 

(5) BY MR. JANECEK: Q. Would you 
be responsible for (6) or involved in the 
tax planning for R. J. Reynolds 
Tobacco (7) Company at that point in 
time? 

(8) A. Yes. 

(9) Q. And again, with respect to 
compliance, you (10) would be involved 
in compliance issues, tax compliance 
(it) issues with respect to R. J. 

Reynolds Tobacco Company (12) 
during 1979 to 1987? 

(13) A. State tax compliance issues, 
yes. 

(14) Q. The next title that you have 
identified is (15) state and local tax 
counsel. 

(16) A. Correct. 

(17) Q. CSn you generally describe for 
me the roles (18) and functions, your 
roles and functions as a state and (19) 
local tax counsel? 

(20)- Ai-Basically they were the same 
as those as (21) domestic tax counsel 
with the exception that federal and 

(22) state excise taxes were no longer 
a part of my (23) responsibility. 

(24) Q. You focused solely on the state 

and local (25) taxes? _ 
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(1) A. The more general state and 
local taxes. 

(2) Q. Can you tell me what you mean 
by more general (3) state and local 
taxes? 

(4) A. More general state and local 
taxes would be (5) the franchise and 
income taxes, sales and use taxes 
and (6) property taxes. 

(7) Q. By your characterization, I 
understand that (8) there would be a 
more specialized taxes? 

(9) A. Excise taxes are not generally 
applicable to (10) all tax payers. 
Generally speaking property, 
franchise (11) income, or sales and 
use are applicable to all tax payers. 

( 12 ) Q. Other than excise taxes are 
there other (13) special taxes that you 
weren’t responsible for? 

(14) A. Not in the state and local 
area. 

(15) Q. Mr. Skinner, the last entry is 
senior tax (16) counsel. 

(17) A. Yes. 

(18) Q. And you are currently senior tax 
counsel for (19) R. J. Reynolds 


Tobacco Company? 

(20) A. That is correct. 

(21) Q. Before we get there, with 
respect to your (22) duties as the state 
and local tax counsel, that was while 

(23) you were with RJR Nabisco? 

(24) A. That is correct. R. J. 

Reynolds Nabisco was (25) the 
parent company during that period, 
the name of the _ 
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j (1) parent company during that 
period. 

(2) Q. Can you tell me during 1987 to 
1989 (3) R. J. Reynolds Nabisco’s 
relationship with respect to (4) R. J. 
Reynolds Tobacco Company? 

(5) A. It was the - 

(6) MR. ESCHER: Just going to 
object that it's beyond (7) the scope of 
his designated testimony. 

(8) But go ahead, respond as best you 
can. 

(9) THE WITNESS: It was the parent 
company of (10) R. J. Reynolds 
Tobacco Company. 

(11) BY MR. JANECEK: Q. As state 
and local tax counsel (12) for R. J. 
Reynolds Nabisco would you be 
involved in the (13) state and local tax 
issues with respect to R. J. Reynolds 

(14) Tobacco Company during that 
period of time? 

(15) A. Those involving income 
franchise, sales and (16) use and 
property. 

(17) Q. Can you describe for me 
generally what your (18) role would be 
with respect to the areas you have just 

(19) identified as it related to R. J. 
Reynolds Tobacco (20) Company? 

(21) A. As needed I would supply 
planning, filing (22) advice, and 
representation in audits and 
protests. 

(23) Q. Anything else? 

(24) A. No, that’s about it. 

(25) Q. Currently you are employed by 

R. J. Reynolds _ 
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(1) Tobacco Company? 

(2) A. That is correct. 

(3) Q. Can you just generally describe 
for me the (4) roles, your roles and 
duties as a senior tax counsel? 

(5) A. As senior tax counsel 
currently I am (6) responsible for 
providing planning, filing advice, and 

(7) representation during audits and 
protests concerning all (8) federal 
and state excise taxes, local excise 
taxes, state (9) and local sales taxes 
and property taxes, and advice (10) 
concerning compliance with 
minimum pricing laws in those ( 11 ) 
states having such laws. 


(12) Q. You said those are your current 
duties. Were (13) your duties different 
at sometime in the past while you (14) 
were the tax counsel? 

(15) A. Yes, from the period August 
of 1992 through (16) March of 1995 
my duties did not include state and 
local (17) income and franchise 
taxes. 

(18) Q. So the duties you described 
previously would (19) have been during 
the time period March ’95 through the 

(20) present? 

(21) A. Referencing franchise and 
income taxes. 

(22) Q. Mr. Skinner, I want to return to 
the list of (23) individuals you identified 
earlier. 

(24) With respect to the vice president 
of tax, can you (25) tell me what, who 

his employer is? _ 
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(I) A. His employer is R. J. 

Reynolds Tobacco (2) Company. 

(3) Q. And with respect to Mr. Millar? 

(4) A. R. J. Reynolds Tobacco 
Company. 

(5) Q. With respect to Mr. Petree? 

(6) A. R. J. Reynolds Tobacco 
Company. 

(7) Q. With respect to Mr. - 

(8) A. Marion. 

(9) Q. - Marion, thank you. 

(10) A. R. J. Reynolds Tobacco 
Company. 

(II) Q. With respect to Mr. Ervin? 

(12) A. R. J. Reynolds Tobacco 
Company. 

(13) Q. And Mr. Gentry? 

(14) A. R. J. Reynolds Tobacco 
Company. 

(15) Q. Mr. Skinner, you said you, you 
received an (16) accounting degree. 

Are you a certified public accountant? 

(17) A. I did not.receive an 
accounting degree. I (18) went back 
and took sufficient hours to obtain 
an (19) accounting major. I did not 
bother following it any (20) further as 
far as getting a degree. 

(21) Q. So you are not a CPA? 

(22) A. No, I am not. 

(23) Q. Can you tell me currently what 

your (24) involvement is jn the tax 
preparation process at the state (25) 
level? _ ; _ 
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(1) A. My capacity is advisory. As 
laws change or (2) as interpretations 
of laws may develop I will advise the 

(3) compliance personnel previously 
referenced concerning a (4) proper 
application of those laws or 
regulations or court (5) cases to the 
returns to be prepared for our 
company for (6) each individual state 
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or locality. 

(7) Q. As an advisor, then, you were 
not directly (8) involved in the tax 
preparation process? 

(9) A. Correct. 

(10) Q. Do you know if your, do you 
know if your, if (11) a request was made 
of you for advice with respect to the (12) 
most recent tax filing by Reynolds, state 
tax filing in (13) California? 

(14) A. Referencing which tax filing 
specifically? 

(13) Q. Sales tax. 

(16) A. No request for advice was 
requested on the (17) last monthly 
return. 

(18) Q. Can you tell me when the last 
time someone (19) had requested 
information from you on state, 
California (20) state sales taxes? 

(21) A. I would say at the end of last 
year for the (22) December return. 

(23) Q. Can you tell me generally what 
the nature of (24) the request was? 

(23) A. The nature of the request 
concerned some 
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(I) advice that had been received 
concerning the proper method (2) by 
which to handle certain types of 
materials used by the (3) tobacco 
company in the state as far as 
whether they are (4) taxable or not 
subject to tax in the state. 

(3) Q. Do you know the type of 
materials? 

(6) A. Point of sale materials. 

(7) Q. In your role as an advisor, is this 
a (8) function that occurs at the request 
of someone that is (9) doing the taxes 

or do you also affirmatively provide (10) 
advice without first being requested? 

(II) A. It can happen either way. 

(12) Q. Can you tell me the last time 
that you recall (13) providing advice on 
California sales taxes without a (14) 
previous request by the person doing 
the preparation? 

(13) MR. ESCHER: Can I interpose an 
objection here. 

(16) MR. JANECEK: No. 

(17) MR. ESCHER: This is pretty far 
afield, Frank. Can (18) we try to focus 
on the subject that he is actually (19) 
designated on, which is the amount of 
taxes paid to (20) California. 

(21) You can answer the question, but I 
would like to (22) try and focus in on the 
point. 

(23) MR. JANECEK: I want to get his 
involvement so I (24) know what he is 
testifying based on. 

(25) MR. ESCHER: I’m not satisfied 
with that as an _ 


(l) explanation. 
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(2) Go ahead and answer the 
question. 

(3) THE WITNESS: Any time the State 
Board of (4) Equalization issues a new 
ruling in the sales and use tax (3) area I 
will be the first to come across it in the 
(6) publications that I’m involved in 
reviewing. And I will (7) note it, copy it 
and submit it to our sales tax 
compliance (8) person for his reference 
in preparing any returns that may (9) be 
impacted by it. 

(10) BY MR. JANECEK: Q. Do you 
recall when the last (11) time you had 
done that? 

(12) A. It has been within the last two 
months. 

(13) Q. Do you review the tax returns 
before they are (14) filed? 

(15) A. Which tax returns? 

(16) Q. California sales. 

(17) A. No, I do not. 

(18) Q. Do you review the, any of the 
excise tax (19) returns, California - for 
purposes of these series of (20) 
questions, solely focusing on 
California. 

(21) Do you review the excise returns? 

(22) A. No, I do not as a general rule. 

(23) Q. You have in the past, though? 

(24) A. I have periodically. I 
periodically look at (25) all types of 
returns to make sure that I'm 
generally aware 
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(1) of what is going on. 

(2) Q. And you mentioned that the 
individuals we (3) talked about earlier 
were involved in preparation of the (4) 
tax return? 

(5) A. Correct. 

(6) Q. Does R. J. Reynolds Tobacco 
Company use any (7) outside firms 
during the tax preparation process? 

(8) A. No. 

(9) Q. They don’t review the returns 
that have been (10) prepared by 
Reynolds staff? 

(11) A. No. 

(12) Q. And Reynolds is responsible for 
paying (13) federal income tax. Is that 
correct? 

(14) A. That is correct. 

(15) Q. And there are also- 

(16) A. Excuse me, let me rephrase 
that. 

(17) They are a part of a consolidated 
group which files (18) and pays 
federal income taxes. 

(19) Q. And they are also responsible 
for paying (20) state income taxes? 

(21) A. Yes. 

(22) Q. Can you tell me what the state 
income taxes (23) are based on, and 
what information, where the income is 
(24) generated from? 


(25) A. Are we referencing a specific 
state? 
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(1) Q. California. 

(2) A. California is a bit unique in 
that (3) R. J. Reynolds Tobacco 
Company files on a combined basis 

(4) in that state with approximately 
112 of its affiliates or (5) subsidiaries 
related by ownership who are in the 
tobacco (6) business; that is, the 
manufacture and sale of cigarettes 
(7) the income of R. J. Reynolds 
Tobacco Company is a (8) 
component of that return 
preparation. 

(9) Q. Can you tell me the bases for 
the income of (10) R. J. Reynolds 
Tobacco Company that is involved in 

(11) generating the amount of income 
tax that is owed to (12) California? 

(13) A. It would be initially taken from 
the (14) R. J. Reynolds Tobacco 
Company federal proforma 1120 (IS) 
developed for that tax year. 

(16) Q. What is the federal proforma 
11207 

(17) A. It is a federal income tax 
return that is (18) prepared for R. J. 
Reynolds Tobacco Company and is 
used as (19) a base document for the 
preparation of the consolidated (20) 
return for the entire group. 

(21) Q. Who prepares that federal 
return? 

(22) A. That federal return Is 
prepared by a (23) Mr. Bharat Desai, 
B-h-a-r-a-t, D-e-s-a-i 

(24) Q. Who is he employed by? 

(25) A. R. J. Reynolds Tobacco 

Company._ . 
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(1) Q. So the state income taxes are 
based on the (2) federal income taxes 
that are paid? 

(3) A. It’s the starting point. 

(4) Q. With respect to the federal 
income taxes, can (5) you tell me what 
goes into the calculation to determine 
(6) the amount of income generated by 
Reynolds that is subject (7) to tax? 

(8) A. That is not my particular area 
of (9) responsibility or expertise. I 
would not feel that I am (10) the 
authority in that area for R. J. 
Reynolds Tobacco (11) Company. 

(12) Q. While you may not be the 
authority, or usirig (13) the terms of the 
deposition, person most 
knowledgeable on (14) that subject, do 
you have an understanding as to the 

(15) components of income that are 
included in that allocation? 

(16) A. Generally, yes. 

(17) Q. Can you give me the 
components? 
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(18) A. Principal components would 

be net - first (19) gross receipts from 
the sales of tobacco products, gross 
(20) receipts from any other sources 
of income, such as passive (21) 
income from investments, dividends 
from outside the (22) consolidated, 
certain forms of imputed income 
which are (23) generated as a result 
of the federal tax code. These are 
(24) then netted of ordinary and 
necessary business expenses (23) 
and eventually brought to the bottom 

line of the return as _ 
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(1) federal taxable income. 

(2) Q. And gross receipts, you are 
talking about (3) sale of product? 

(4) A. That would be correct. 

Product less returns (3) and 
allowances on a top line basis. 

(6) Q. Then someone at the state tax 
level would (7) have that information on 
the total income? 

(8) A. We would have the federal 
proforma with that (9) information. 

(10) Q. And how would the taxes, the 
amount of taxes (11) be determined with 
respect to California? 

(12) A. The Reynolds proforma along 
with the (13) proformas of any other 
members of the' combined group for 

(14) California purposes and the 
federal Form 5471’s for (15) foreign 
corporations that are included in the 
combined (16) return would act as the 
starting points for the (17) 
preparation of the California return. 

(18) Q. Can you tell me generally if the 
other (19) entities you identified, the 
other groups and the foreign (20) 
groups, would, the proformas would 
use the similar (21) information that you 
discussed with respect to the federal 

(22) income tax, the gross receipts, the 
passive income, et (23) cetera? 

(24) A. Generally speaking. Yes. 

(25) Q. Then is the person responsible 

for the _ 
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(I) California tax return, would he then 
make some sort of (2) allocation with 
respect to California specifically? 

(3) A. There are, there is in the 
statute a specific (4) statutory 
apportionment formula that is 
employed once an (5) overall 
apportionable income pot has been 
determined for (6) the entire 
combined group and that is applied. 

(7) Q. Can you generally describe the 
apportionment (8) formula to determine 
California tax? 

(9) A. Sales tax? 

(10) Q. Yes. 

(II) A. No, I'm- 
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(12) Q. Sorry. Income tax? 

(13) A. Income tax, which is called 
franchise tax in (14) California. Yes, 
it is generally speaking a set of three 

(15) ratios. 

(16) The first ratio being property of 
the combined (17) group employed in 
business in California, over 
worldwide (18) property of the 
combined group. 

(19) The second ratio would be 
payroll of the combined (20) group 
employed in California over 
worldwide payroll for (21) the 
combined group. 

(22) And the third factor would be 
receipts of the (23) combined group 
from sources in California over 
worldwide (24) receipts. 

(25) Q. And again - _ 
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(1) A. Those - excuse me. 

(2) Q. Again, when you are talking 
receipts, talking (3) about sales of 
product? 

(4) A. Not sales of product alone. It 
literally is (5) any receipt that the 
group may have obtained, either in 
(6) California or worldwide, 
depending on whether it’s the (7) 
numerator or denominator from 
business. It could be from (8) sales 
of other assets. 

(9) Q. Do you know if during the time 
frame 1987 to (10) the present Reynolds 
has sold assets, that type of (11) 
receipt, or obtained that type of receipt 
from the sale of (12) an asset from 
California? 

(13) A. Almost every year there 
would be a small (14) amount at least 
of other types of receipts because of 
the (15) sale of various business 
assets. 

( 16 ) Q. Can you give me the proportion 
of the (17) receipts that would be related 
to sales as opposed to (18) something 
else, sales of product? 

(19) A. The sales of product would be 
by far the (20) largest part of the 
receipts. 

( 21 ) Q. Can you give me an estimate as 
to the amount (22) we're talking about? 

(23) A. It would certainly in an 
average year be (24) conservatively 
90-plus percent. 

(25) Q. Do you know where the 
individ ual preparing 
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(1) the state return or the -1 guess this 
is a group (2) return - would obtain 
information about product receipts (3) 
for sales in California? 

(4) A. They would be generated out 
of the sales (5) system. 

(6) Q. Do you know what the sales 
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system is? 

(7) A. Only by name. It’s a 
computer system that (8) captures 
sales data for the company. 

(9) Q. What was the name? 

(10) A. I do not know the proper 
name. We simply (11) refer to it as 
the sales system. 

(12) Q. Can you tell me where the sales 
receipts come (13) from? What the 
sales that we're talking about? 

(14) A. They would be sales by 
destination to, (15) attributable to 
either California or not California on 
(16) that basis as the destination to 
which they would ship to (17) the 
direct account. 

(18) Q. This would be sales or money 
that was paid to (19) Reynolds from 
direct accounts? 

(20) A. Correct. 

( 21 ) Q. And with respect to the 
California side to do (22) this, to do this 
ratio, can you tell me where the (23) 
distributors or the direct accounts 
would be located to (24) determine 
California sales receipts? 

(25) A. If the product was shipped to 

a California _ 
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(1) destination location, it was a 
California receipt for (2) franchise tax 
apportionment purposes. 

(3) Q. Does Reynolds make any 
adjustment with (4) respect to product 
that would have been sold in California 

(5) by a distributor that was physically 
located out of (6) California. 

(7) A. No. 

(8) MR. ESCHER: For that purpose. 

(9) BY MR. JANECEK: For this 
purpose. 

(10) Q. No. Are you aware if direct 
accounts that (11) are outside of 
California do sell product in California. 

(12) A. It is my understanding that is 
the case. 

(13) Q. But you don’t need to allocate 
that for state (14) or state income tax 
purposes? 

(15) A. No. 

(16) MR. ESCHER: Objection, lack of 
foundation. 

(17) Go ahead. 

(18) THE WITNESS: No, I do not. 

(19) BY MR. JANECEK: Q. Would this 
process that we (20) have just been 
discussing, would that have been the 
(21) process used by Reynolds in 
preparation of its tax returns (22) since 
1987? 

(23) A. In California - 

(24) Q. California. 

(25) A. - franchise tax? _ 

Page 46 ” 

(I) Q. Yes. 
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(2) A. Correct. 

(3) Q. There hasn’t been a change in 
process bver (4) the years? 

(5) A. No material change. 

(6) Q. For all years between 1987 and 
the present (7) the person preparing the 
return would determine sales in (8) 
California as part of preparation of the 
tax return? 

(9) A. Sales by destination. 

(10) MR. GSCHER: So the answer is 
yes in the method you (11) have 
described? 

( 12 ) THE WITNESS: Yes. 

(13) BY MR. JANECEK: Q. Can you tell 
me the source of (14) the information 

that is used by the people preparing the 

(15) California tax returns? 

(16) And by source I'm asking is this 
information that (17) is internal to R. J. 
Reynolds Tobacco Company or are 
there (18) third party or suppliers that 
some other deponents have (19) 
testified to that would have that 
information? 

(20) A. As far as my knowledge it is 
all internal (21) R. J. Reynolds 
Tobacco Company information. 

(22) Q. It's your understanding that R.J. 
Reynolds in (23) the tax, the income tax 
preparation process would not (24) 
obtain information from a company 
called MSA? 

(25) A. I’m not familiar with that 

company. But I’m _ 
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(1) unfamiliar with any information 
coming from other sources. 

(2) Q. With respect to federal income 
tax. is there (3) a deduction available to 
R. J. Reynolds Tobacco Company (4) 
for payment of state income taxes? 

(5) A. Yes. 

(6) Q. Can you generally describe for 
me how that (7) deduction is arrived at? 

Is that based on the same (8) process 
that you used or is there a different 
process (9) involved in determining? 

(10) A. I’m sorry, I don’t quite follow 
the question. 

(11) Q. Is part of the federal deduction 
based on (12) sales of product in 
California? 

(13) A. Not materially. Not directly. 

(14) MR. ESCHER: I think what you are 
getting at, (IS) Frank, is the deduction 

on the federal return is the (16) amount 
of tax you paid on the state return. 

(17) THE WITNESS: On all state 
returns. 

(18) BY MR. JANECEK: Q. Other than 
the amount of tax (19) that is paid in the 
state returns, and I'm focusing on (20) 
California again, are there other 
deductions available to (21) Reynolds 

on its federal return that would relate to 
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(23) A. I am unaware of any. 

(24) Q. For example, if there was theft 

of product in (2S) California would that 
be a deduction for the federal _ 
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(1) return? 

(2) A. Yes, that would be I assume. 

(3) Again I’m not a federal tax 
advisor, but I would (4) assume that 
would be a reduction in some way. 

(S) Q. Other than theft can you think of 
any other (6) product, geographical 
product location, theft of product (7) in 
California, or gratis, I think you 
mentioned at some (8) other earlier 
point? 

(9) A. That would be a part of an 
overall (10) advertising deduction. 

You may have damaged or destroyed 

(11) products, such as product lost in 
floods, that sort of (12) thing, at 
public warehouses. 

(13). Q. My next question is: Is that a 
direct (14) deduction at the federal side 
or would that be encompassed (15) in 
the state income tax deduction? 

(16) A. It would be a direct deduction 
on some other (17) line. 

(18) Q. Someone at Reynolds would be 
able to tell how (19) much product was 
damaged or stolen in - they would use 

(20) that information in preparing the 
federal tax return? 

(21) A. If the product was still owned 
by (22) R. J. Reynolds that is the 
case. 

(23) MR. ESCHER: Frank, I’m going to 
object to this (24) line of questioning 
about federal taxation. I think it (2S) is, 
one it is just a tax tutorial; and two, it 
doesn’t 
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(I) have anything to do with the subject 
matter on which he is (2) designated 
and I would like you to get through it 
soon and (3) get focused on the actual 
subject, please. 

(4) BY MR. JANECEK: Q. Can you 
think of any other (5) product 
associated deductions other than the 
ones you have (6) testified to? 

(7) A. General cost of goods sold 
type deductions (8) which are you 
manufacturing costs of product. 

(9) Q. Would these be attributable to 
California in (10) any way? 

(II) A. They would be reflected in the 
federal (12) proforma. 

(13) Q. But the cost of product, there 
isn't a (14) separate entry for cost of 
product for California or would (IS) 
there be? 

(16) A. No. 

(17) Q. Again, I'm really talking about 
California (18) with respect to the 
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(19) Other than what you have testified 
to can you think (20) of any other 
California specific product deductions 
that (21) would be involved in the 
federal income tax? 

(22) A. No, I cannot. 

(23) Q. With respect to the California 

income tax (24) would there be any 
deductions related to product either 

(25) being stolen or damaged in 
California? _ 
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(I) A. Not - are we referencing 
franchise tax at (2) this point? 

(3) Q. Income tax. 

(4) A. Which is the franchise tax. 

No. 

(5) Q. With respect to the state income 
tax are (6) there any tax incentives as it 
relates to sale of product (7) in 
California that are available to R. J. 
Reynolds Tobacco (8) Company? 

(9) A. No. 

(10) MR. ESCHER: Do you understand 
the question? 

(II) THE WITNESS: Yes. 

(12) MR. ESCHER: And the answer 
was no? 

(13) THE WITNESS: No. 

(14) BY MR. JANECEK: Q. With 
respect to the federal (IS) income tax 
are there any tax incentives that would 
relate (16) to sale of product in 
California? 

(17) A. Specifically? 

(18) Q. Specifically. 

(19) A. Not that I am aware of. 

(20) Q. With respect to California 
income tax can you (21) tell me the 
amount of income tax paid by R. J. 
Reynolds (22) Tobacco Company in 
California that would be attributable (23) 
to the sale of product in California? 

(24) A. I could only tell you 
attributable to all (25) sources. 
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(1) Q. Why don’t we start there and 
see if we can't (2) break it down. 

(3) With respect to 1987 can you tell 
me what the (4) California state income 
tax was for R. J. Reynolds Tobacco (5) 
Company, franchise tax? 

(6) A. I started with 1988, actually, 
in my review. 

(7) Q. Let's start with '88. 

(8) A. The total amount payable by 
the Reynolds (9) combined group, 
the 112 to 113 corporations included 
in (10) the California franchise tax 
return, was approximately (11) $2.8 
million. 

(12) Q. Can you give me an estimate of 
the, that (13) amount, the $2.8 million, 
that would have been (14) attributable to 
income generated sales of product? 
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(15) A. No, I cannot. 

(16) Q. You can’t give me an estimate? 
"(17) A. I can only say that most of it 

was. 

(18) Q. You have also indicated the 
income tax would (19) have been based 
on several other companies' income in 

(20) California. Can you give me an 
estimate with respect to (21) the tax 
paid by R. J. Reynolds Tobacco 
Company for its (22) operations in 
California? 

(23) MR. ESCHER: I'm going to object 
to the way you (24) have characterized 
his previous testimony in this (25) 

question. _ 
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(1) Try and answer the question as best 
you can. 

(2) THE WITNESS: No. I cannot. This 
is a combined (3) return and as such it 

is prepared on a combined basis. 

(4) BY MR. JANECEK: Q. Who would 
I need to ask these (5) questions of, the 
gentleman you identified earlier, the (6) 
person who prepared the tax return? 

(7) MR. ESCHER: I’m going to object 
what you mean by (8) these questions. 

(9) I honestly think you may have 
misunderstood some of (10) his 
previous testimony or you wouldn't be 
asking 4hese (11) questions. That’s my 
take on it. 

( 12 ) But I have objected to the 
question. Go ahead and (13) answer if 
you can. 

(14) THE WITNESS: There is no 
separate company (IS) liability on the 
part of R. J. Reynolds Tobacco 
Company in (16) the state of California. 

It's a combined unitary group as (17) 
mandated by the California Franchise 
Board and as such the (18) return is 
prepared and generated solely on that 
combined (19) basis. Everything is 
rolled together at the inception of (20) 
the preparation of the return. And 
everything that (21) follows thereafter is 
on that combined basis. 

(22) BY MR. JANECEK: I understand 
that. 

(23) Q. My question is: Who at 

Reynolds would have (24) information 
with respect to the portion of that 
combined (25) return that could be 
allocated to R. J. Reynolds Tobacco _ 
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(1) Company for its operations in 
California related to sales? 

(2) MR. ESCHER: Object, I think the 
question is vague. 

(3) Go ahead and answer if can you. 

(4) THE WITNESS: That information 
as an item of (5) information does not 
exist in the Reynolds tax department. 

(6) BY MR. JANECEK: Q. Is there any 


California besides Reynolds? 

(8) A. Besides? 

(9) Q. That’s R. J. Reynolds Tobacco 
Company. 

(10) A. R. J. Reynolds Tobacco 
Company, the New (11) Jersey 
corporation, is the only member of 
the filing group (12) which does 
business in California. 

(13) Q. So, to determine the line item 
for sales or (14) the allocation for sales 
in California, apportionment for (IS) 
sales in California, that would solely be 
attributable to (16) R. J. Reynolds 
Tobacco Company? 

(17) A. Correct. 

(18) Q. At what level is that information 
obtained (19) for part, either federal or 
California income tax returns? 

(20) MR. ESCHER: Objection, vague. 

( 21 ) Answer if you can. 

( 22 ) THE WITNESS: I was going to ask 
him if he could (23) phrase that a little 
bit differently. 

(24) BY MR. JANECEK: Q. Who would 
be the person that (25) would determine 
what the line item entry for California 
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(1) sales or the apportionment for 
California sales is? 

(2) A. The manager of state income 
and franchise (3) taxes. 

(4) Q. And is that the person you 
identified (5) previously or is that some 
other manager for a different (6) 
company? 

(7) A. That is that individual, Mr. 
Petree. 

(8) Q. Just so we're clear, would Mr. 
Petree make (9) that apportionment with 
respect to the California income (10) 
taxes or would that be part of the 
proforma, like with the (11) federal 
income taxes? 

(12) MR. ESCHER: Objection, vague, 
mischaracterizes his (13) testimony. 

(14) Go ahead. 

(15) THE WITNESS: There is no 
apportionment in the (16) federal 
income tax law. It is all by state. 

(17) BY MR. JANECEK: Q. That is the 
state income tax (18) apportionment? 

(19) A. That is correct. • 

(20) Q. And are you aware of the 
apportionment with (21) respect to 
sales in California? Do you know that 
number? 

(22) MR. ESCHER: For what year? 

(23) BY MR. JANECEK: Q. For 1988? 

(24) A. I do not know what number 
you are (25) specifically referencing. 
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(1) Q. For the 1988 return that 
Reynolds paid $2.8 (2) million - 

(3) A. Yes. 


(4) Q. - can you tell me for that 
income tax return (5) what amount of 
sales were apportioned to California? 
(6) A. That is actually backward. 
Sales are not (7) apportioned. Sales 
are one of the factors used to (8) 
apportion. 

(9) Q. Can you tell me the sales 
component that was (10) used to 
apportion the 1988 California income 
tax? 

(11) A. I cannot. 

( 12 ) Q. Can you tell me the number for 
sales in (13) California that was used to 
apportion any of the income (14) tax 
returns, 1988 through 1986, the last 
year - or ’96, (15) the last one you 
looked at? 

(16) A. No, I cannot. 

(17) Q. Would Mr. Petree have that 
information for (18) all of those years? 

(19) A. Yes. 

(20) Q. Can you tell me the income tax 
paid by (21) R. J. Reynolds Tobacco 
Company in 1989? 

(22) MR. ESCHER: For California? 

(23) BY MR. JANECEK: Q. For 
California. 

(24) A. Approximately 1.7 million. 

(25) Q. And with respect to the sales 

component is _ 
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(I) your testimony the same, that the 
majority of that amount (2) would be 
attributable to sales as opposed to 
other assets (3) that were sold? 

(4) A. That would be my belief. 

(5) Q. Can you tell me what the 
California income (6) tax was in 1990? 
(7) A. Not specifically. I cannot 
recall that (8) number. 

(9) Q. Can you give me an estimate? 

(10) A. I can give you a range for 
these years. 

(II) From ’90 through ’96 the 
numbers ranged from (12) 
approximately $400,000 to about 
$3.5 million per year. 

(13) Q. Now, when you say you have 
given me a range, (14) is that in any 
given year it would could have been 
400- to (15) 3.5 million, for example, 
taking 1990 specifically? 

(16) A. Those years following 1990, 
the lowest it (17) would have been in 
any one year was about 400,000. 

The (18) highest it would have been in 
any one year was about 3.5 (19) 
million. 

(20) Q. With respect to 1990 can you 
estimate for me (21) whether the income 
tax would have been closer to 3.5 (22) 
million than 400,000? 

(23) A. Not specifically. I would be 
reticent to go (24) by year. I know 
those numbers did fall in those 
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periods. (25) But aside from 1993 I'm 

not sure which numbers were _ 
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(1) appropriate for which years. 

(2) Q. With respect to 1993 can you 
tell me what the (3) income tax was paid 
in California? 

(4) A. It was $400,000. 

(5) Q. And you aren’t aware of the 
amount of income (6) tax, a closer 
estimate of the income tax with respect 
to (7) 1991 or ’92. What about the ’94 
through the last return (8) you looked 
at? 

(9) A. 1996 is approximately, is 
estimated at this (10) point, since the 
return is not due until October, to be 

(11) about 1.4 million. And last year 
was approximately 1.4 (12) million. 

(13) Q. Last year being 19 - 

(14) A. 1995. 

(15) Q. Can you tell me approximately 
what 1994’s (16) was? 

(17) A. No, I'm sorry. 

(18) Q. Is that that same 400-to - 

(19) A. That's that same range. I 
simply am a bit (20) foggy on exact 
numbers in those years. 

(21) Q. Can you tell me why you 
remember or recall (22) 1993 but not 
1992 or 1994? 

(23) A. 1993 because the number was 
low. And I (24) looked at '88 and '89 
as the beginning of the period very 
(25) closely. And I looked at '95 and 

’96 because they were _ 
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(1) recent and still fall relatively 
easily within memory. 

(2) Q. And you do remember that one 
of the years, (3) 1990 through 1992 or 
1994, would have been approximately 

(4) 3.5 million and you just can’t recall 
which year? 

(5) A. Correct. 

(6) Q. Do you recall if there were any 
years other (7) than 1993 where 
Reynolds' income tax in California was 

(8) less than a million dollars? 

(9) A. I cannot recall one. 

(10) Q. So, do you think that in 1990 
through 1992 (11) and 1994 the income 
tax was probably more than a million 

(12) dollars? 

(13) A. I would say more than 
approximately a (14) million, yes. 

(15) Q. So with respect to 1990 to 1992 
the range (16) would be somewhere 
between one million and $3.5 million 

(17) per year? 

(18) A. Yes. 

(19) Q. Do you recall if any of the years 
1990 (20) through 1992 or 1994 had a 
tax, California state income (21) tax of 
less than $1.5 million? 

(22) A. I would be reticent to say. I 


simply don’t (23) remember. 

(24) Q. Can you give me a better 
estimate of low end? (25) I picked the $1 
million randomly. Is that a good 
estimate 
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(1) or can you give me a better one at 
this point? 

(2) A. I would not be comfortable in 
moving away (3) from that number. 

(4) Q. Do you recall if in 1990 through 
1992 and (5) 1994 the California income 
tax for more than one year (6) 
approached $3.5 million? 

(7) A. No. 

(8) Q. Do you think there was one of 
those years was (9) 3.5? 

(10) A. That is my recollection. 

(11) Q. And the other ones would have 
been something (12) less? 

(13) A. Something less than three 
million, certainly. 

(14) Q. So the range other than that one 
year that (15) reached $3.5 million 
would be between one million and (16) 
three million dollars? 

(17) A. That would be my best 
recollection. 

(18) Q. Mr. Skinner, can you tell me 
what a state (19) excise tax is? Excise 
tax limited to California. 

(20) A. When you reference excise 
tax, an excise tax (21) is basically a 
tax that is applied at a set rate 
generally (22) on a unit or on an ad 
valorem basis. 

(23) Q. Do you know how many excise 
taxes are imposed (24) in California on 
R. J. Reynolds Tobacco Company 
product? 

(25) A. There is a single excise tax 

that is imposed. _ 

Page 60 

(I) Q. Is that what in California is 
referred to as (2) the cigarette tax? 

(3) A. That is correct. 

(4) Q. Do you know the current 
amount of the state (5) excise tax for 
cigarettes? 

(6) A. Current amount? 

(7) Q. On a per pack basis. 

(8) A. Yes. Currently it’s 37 cents 
per pack? 

(9) Q. Do you know if that amount was 
different at (10) any time between 1987 
and today? 

(II) A. Yes. 

(12) Q. Can you tell me when it wasn’t 
37 cents a (13) pack? 

(14) A. Prior to 1989 it was 10 cents a 
pack. In (15) 1989 it was raised to 35 
cents per pack. And in 1993 it (16) 
went to 37 cents per pack. 

(17) Q. Can you tell me how the excise 
tax is (18) typically - is there an excise 
tax return? 


(19) A. There is. 

(20) Q. Can you tell me how, the 
general preparation (21) method for R. 

J. Reynolds Tobacco Company with 
respect to (22) excise taxes in 
California? 

(23) A. Yes. We capture the number 

of units that are (24) distributed in the 
state of California free of charge, we 
(25) apply the tax rate and file a 
monthly report covering _ 

Page 61 

(1) those taxes due on that product. 

(2) Q. There is a monthly report that is 
generated? 

(3) A. Correct. 

(4) Q. Other than the product that is 
provided free (5) of charge, is there any 
other excise tax paid by (6) R. J. 
Reynolds Tobacco Company? 

(7) A. No, there is not. 

(8) Q. R. J. Reynolds Tobacco 
Company doesn’t pay an (9) excise tax 
on cigarettes it sells in California? 

(10) A. No, it does not. Referencing 
state excise (11) tax. 

(12) Q. California state excise tax. 

(13) Why doesn’t Reynolds pay a state 
excise tax with (14) respect to product it 
sells in California? 

(15) A. Because the California excise 
tax on (16) commercial product, that 
is, product that is for sale, is (17) 
imposed on the distributor who is 
licensed and regulated (18) by the 
state and is empowered to affix 
cigarette tax (19) stamps. 

(20) Q. Doesn’t Reynolds have some 
direct accounts in (21) California that 
aren't distributors? 

(22) A. They do. But those are not. for 
sale in the (23) general commercial 
market in California or elsewhere. 

(24) Q. Why do you say they are not for 
sale? 

(25) A. The other primary customer 

would be the __ 
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(1) military for sale at PX's and 
commissaries. 

(2) Q. But Reynolds does have direct 
accounts (3) besides the military that 
directly sell its product? 

(4) A. Yes. 

(5) Q. There are certain large 
supermarkets chains, (6) for example, 
that sell Reynolds product that 
Reynolds (7) ships directly to them? 

(8) A. If Reynolds ships directly to 
them they are (9) licensed as 
distributors and affix stamps to the 
product (10) for their own account. 

(11) Q. Can you tell me the nature of 
product that is (12) shipped to 
California free of charge? Why would it 
be (13) free? 
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(6) A. I honestly cannot give an 


(14) A. It is free because it is to be 
distributed as (15) part of various 
programs that are allowed to be 
legally (16) run in the state, as part of 
a promotion, for instance. 

(17) Q. What types of - you mentioned 
promotion. (18) Other types of 
programs? 

(19) A. The other would be fulfillment 
programs. 

(20) Q. Any other types of programs? 

( 21 ) A. That would be the two major 
types. 

(22) Q. What is a fulfillment program? 

(23) A. A fulfillment, Is my 
understanding, is where (24) you 
collect a certain number of pack 
proofs and in states (25) where it is 
legally allowed you may submit 

those to _ 
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(1) Reynolds and they will ship you a 
carton of that product. 

(2) Q. So, fulfillment that you are 
talking, (3) product, for example, I’m 
aware of the buy one get one (4) free 
packs? 

(5) A. No, that is not fulfillment. 

That is not (6) covered by our report. 

(7) Q. Who does Reynolds ship the 
fulfillment packs (8) to, type of 
individual or entity? 

(9) A. Generally consumers. 

( 10 ) Q. With respect to promotions, can 
you explain (11) to me why that would 
be free product? 

( 12 ) A. Yes. It is allowable under 
California law to (13) distribute free 
product without cigarette excise tax 

(14) stamps if manufacturers are 
running an approved program. (15) In 
lieu of the stamp the packs have a 
label that says: (16) All promotional 
costs paid by manufacturer; all taxes 
(17) paid. That is used on all of the 
product that we are (18) referencing 
here on our reports. Therefore, it 
may be (19) distributed without the 
affixation of the stamp and the (20) 
tax may be paid by means of our 
monthly report. 

(21) Q. That would be product that is 
given to (22) consumers, again? 

(23) A. Correct. 

(24) Q. Is that known as sampling? 

(25) A. I guess that Is one word for it. 
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(l) Q. Beginning in 19 -canyou tell 
me the (2) California excise tax paid by 
Reynolds in 1987? 

(3) A. No, I only have available the 
last three (4) years. The rest are in 
the records center and would (5) 
require some digging to pull out. 

(6) Q. You don’t have any basis to 
estimate the (7) excise tax paid by 


Reynolds in 1987? 

(8) A. Not at this time. 

(9) Q. When you say the last three 
years, would that (10) encompass '96? 

(11) A. I’m talking complete calendar 
year. So ’95, (12) ’94, ’93. 

(13) Q. Can you tell me the amount of 
excise tax that (14) R. J. Reynolds 
Tobacco Company paid in California in 
1993? 

(15) A. Yes. It was approximately 
$600,000. 

(16) Q. Again, that number is achieved 
by the excise (17) tax for each pack of 
cigarettes? 

(18) A. Applying that applicable rate 
to the number (19) of packs 
distributed as free product. 

(20) Q. Can you tell me the excise tax in 
California (21) in 1994? 

(22) A. Approximately $800,000. 

(23) MS. MARSH: I'm sorry. 

(24) THE WITNESS: Approximately 
$800,000. 

(25) BY MR. JANECEK: Q. What about 

1995? _ 
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(1) A. Approximately $160,000. 

(2) Q. Can you estimate for me what 
you think the (3) excise tax in 1996 will 
be? 

(4) A. I can tell you that through 
March we have (5) made under 
$30,000 in excise tax payments on 
our free (6) product. 

(7) Q. So this is through March of 
1996? 

(8) A. Yes. 

(9) Q. I’m sorry, and you said that 
was? 

(10) A. Under $30,000. 

(11) Q. Can you estimate for me a 
range of excise tax (12) payment in 
California that Reynolds would have 
paid in (13) 1992? 

(14) A. No, I cannot. 

(15) Q. You can't tell me if it was 
approximately (16) $600,000 or zero? 

(17) A. No, I cannot. They will range 
widely (18) depending on programs 
that are being implemented. 

(19) Q. Can you give me an estimate of 
that range, (20) whatever the wide range 
would be? 

(21) A. No, I cannot. 

(22) Q. You can’t tell me if Reynolds 
paid $10 in (23) excise tax? 

(24) A. I could tell you that it is most 

likely that (25) they paid $10. _ 
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(1) Q. Can you tell me a number at 
which at the low (2) end you are sure 
that Reynolds paid at least that much? 

(3) A. No, I cannot. 

(4) Q. Is it likely that Reynolds would 
have at (5) least paid $100,000 in 1992? 


opinion on that. 

(7) Q. How about $50,000? 

(8) A. I’m not comfortable giving an 
opinion. 

(9) Q. You have seen that number 
before, right? 

(10) A. No, I have not. 

(11) Q. Never looked at the California 
excise tax - 

(12) A. Not for that year, I have not. 

(13) Q. Who would I have to talk to with 
respect to (14) California excise tax, 
who would have known that number? 

(15) A. Mr. William Ervin. 

(16) Q. Would he be the person that 
would have known (17) the California 
excise taxes prior to 1992, from 1987 to 

(18) 1992? 

(19) A. He would be the person who 
would have access (20) or know 
where those records are. 

(21) Q. For those years ’87 to ’92? 

(22) A. If they still exist. 

(23) Q. What I’m trying to get at, 
between the years (24) 1987 and 1992 is 
there anyone but Mr. Williams? 

(25) A. No. Mr. Ervin. 
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(1) Q. I’m sorry, William Ervin. 

(2) Just so we’re clear, it's your 
testimony today that (3) you cannot 
estimate the excise tax paid by 
Reynolds in (4) California for the years 
1987 to 1992? 

(5) A. I cannot with any knowledge 
and confidence do (6) so. 

(7) Q. Putting aside the knowledge 
and confidence, (8) what do you 
suspect that range would be? 

(9) A. I would not like to speculate. 

(10) Q. Understanding that you don't 
know the number, (11) I'm asking you to 
speculate, if that’s what the term is (12) 
you are going to use, can you give me 
what you suspect it (13) would be, the 
range? 

(14) MR. ESCHER: Suspecting what it 
would be and (15) speculating are not 
the same thing. I guess you described 

(16) earlier, speculation has to do with 
guessing and with (17) respect to 
something you don’t have any personal 
knowledge (18) of. Ithinkheahs 
already indicated he doesn’t know what 

(19) the numbers are. 

(20) There’s an easier way to get at it, 
Frank, and that (21) is you can ask us in 
interrogatory or whatever to know (22) 
what the actual number is. But asking 
this witness to (23) guess is not 
appropriate. 

(24) If he has a reasoned basis on 
which to estimate he (25) should. If he 

doesn't he can't. _ 
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0) BY MR. JANECEK: Q. You can tell 
me it's at least (2) $10, right. 

(3) A. 1 would certainly be willing to 
say that. 

(4) Q. Can you tell me that it would be 
at least (5) $100? 

(6) A. Yes. 

(7) Q. At least $1,000? 

(8) A. Yes. 

(9) Q. At least $5,000? 

(10) A. Yes. 

(11) Q. At least $10,000? 

( 12 ) A. Yes. 

(13) Q. At least $20,000? 

(14) A. Beyond that I'm not going to 
speculate. I (IS) feel like I'm in a 
speculative area at that point. I do 

(16) not know what programs were 
being run during significant (17) 
periods from 1992 back. And I 
simply do not feel (18) comfortable in 
attempting to estimate any of those 

(19) payments. 

(20) Q. So beyond $10,000 would be 
the lowest end (21) that you are 
competent or confident in estimating 
the (22) excise tax for that '87 to '92? 

(23) A. Correct. 

(24) Q. And that would apply for each 
year, '87 (25) through '92, they would 

have paid at least $10,000, _ 
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(1) something more but at least 

$ 10 , 000 ? 

(2) A. Yes. 

(3) Q. With respect to the top end 
amount, highest (4) amount, would they 
have paid more than $600,000? 

(5) A. I will not speculate on the top 
end because I (6) know those 
numbers can vary widely and I 
simply would not (7) be comfortable. 

(8) Q. Could they have paid more than 
a million (9) dollars? 

(10) A. I do not know. 

(11) Q. Could they have paid more than 
$10 million? 

(12) A. I do not know. 

(13) Q. So you think they could have 
paid - it’s (14) possible they paid at 
least $10 million in excise taxes in (IS) 
any of those given years? 

(16) A. I do not know. 

(17) Q. But it’s possible? 

(18) A. I do not know. 

(19) Q. They could have paid $100 
million? 

(20) A. I do not know. 

(21) Q. Could have been a billion 
dollars in excise (22) tax? 

(23) MR. ESCHER: Frank, why are you 
doing this? He’s (24) told you he 
doesn't know how much it is. 

(25) THE WITNESS: I do not know. 
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(1) BY MR. JANECEK: Q. Your 


testimony is it's (2) possible they could 
have paid a billion dollars in excise (3) 
tax in any of those years? 

(4) MR. ESCHER: He didn't say. 

(5) THE WITNESS: No. 

(6) BY MR. JANECEK: Q. Is it 
possible they could have (7) paid a 
billion dollars in any of those given 
years? 

(8) A. I do not know. 

(9) Q. If you don't know, it’s possible, 
then? 

(10) A. If I don’t know, I don't know. 

(11) Q. Do you suspect that the excise 
taxes for (12) those years would have 
approached $1 billion? 

(13) A. Which excise tax are we 
referencing? 

(14) Q. California excise tax. 

(15) A. On which product? 

(16) Q. Cigarettes. 

(17) A. No, on free product? On what 
product? 

(18) Q. The amount of money that 
Reynolds paid. 

(19) A. The amount that Reynolds 
paid? I would be (20) very doubtful, 
but I do not know. 

(21) Q. Would you be doubtful that it 
would approach (22) $10 million, 
Reynolds payment of California excise 
tax? 

(23) MR. ESCHER: For what years? 

(24) BY MR. JANECEK: Q. '87 through 
'92. 

(25) A. I would be doubtful, but I do 
not know. 
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(1) Q. Would you be doubtful that it 
would approach (2) $5 million? 

(3) A. At that point I do not know. 

(4) Q. Are there any incentives or 
credits available (5) to R. J. Reynolds 
Tobacco Company with respect to 
payment (6) of state excise taxes in 
California? 

(7) A. I don’t think so. 

(8) MR. ESCHER: I'm going to object 
on a tardy fashion (9) as to incentives or 
credits as being vague. Do you mean 
(10) would the payment of a California 
excise tax be a (11) deduction on the 
federal tax return? 

(12) BY MR. JANECEK: No. 

(13) Q. Can you describe for me what 
you understand (14) the word incentive 
to mean, tax incentive. 

(IS) A. I would assume it would be 
some reduction in (16) our excise 
payment based on some provision in 
their law, (17) California law. 

(18) Q. And for Mr. Escher’s benefit, 
can you (19) describe for me what you 
mean by tax credit. 

(20) A. A credit would be an amount 
that is a dollar (21) for dollar set-off 


against a tax obligation. 

(22) Q. And you don't think that there 
would have (23) been incentives or 
credits with respect to California (24) 
excise tax? 

(25) A. Within the California excise 

tax, no, __ 
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(I) Q. At the federal level do you know 
if there (2) would be incentives or 
credits available to R. J. Reynolds (3) 
Tobacco Company with respect to 
excise taxes it paid in (4) California? 

(5) A. No, there would be none. 

(6) Q. Are there local excise taxes? 

(7) A. Yes. 

(8) Q. In California? 

(9) A. No. 

(10) Q. With respect to sales tax in 
California - 

(II) MR. ESCHER: Frank, if we're 
going to get into (12) sales tax, can we 
take a five minute break, please. 

(13) MR. JANECEK: Yes. 

(14) VIDEOGRAPHER: This is the end 
of videotape number (IS) one in the 
deposition of Francis Skinner. Going 
off the (16) record, June 5, 1997 at 
10:34 a.m. 

(17) (Break in proceedings) 

(18) VIDEOGRAPHER: This is the 
beginning of videotape (19) number two 
in the deposition of Francis Skinner. 

We are (20) back on the record, June 5, 
1997. at 10:42 a.m. 

(21) MR. ESCHER: Before we get into 
your next question, (22) Frank, I think 
that the witness has a clarification with 

(23) respect to the issue of the role of 

payment of state (24) excise taxes with 
respect to what we discussed as 
credits (25) on the federal income tax 
return. _ 
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(1) Want to go ahead. 

(2) THE WITNESS: Yes, I was 
answering the question as (3) if you 
were referencing federal excise tax. 

(4) Of course, the state excise tax is 
obviously (S) deductible for federal 
income tax purposes as one of the (6) 
ordinary costs of manufacturing and 
selling die product (7) incurred by the 
manufacturer. 

(8) BY MR. JANECEK: Q. Mr. Skinner, 
you testified (9) there is no local excise 
tax in California. 

(10) A. No local cigarette excise tax. 

(11) Q. Is there a federal cigarette 
excise tax? 

(12) A. Yes, there is. 

(13) Q. Do you know what the current 
amount of the (14) federal excise tax is? 

(15) A. Yes, 24 cents per pack of 20 
and pro rata for (16) other sizes. 

(17) Q. Do you know if the federal 
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excise ax has (18) been 24 cents at all 

times during, since 1987? 

(19) A. It has not. 

(20) Q. Can you tell me when, the 
amounts and when (21) changes took 
place. 

(22) A. Yes. The tax was 16 cents per 
20 pack (23) beginning in, not 
beginning, at the beginning of the 
(24) period and on through the period 
until 1990, at the end of (25) 1990. ’91 
and ’92 the rate was 20 cents per 20 

pack. In __ 
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(1) ’93 it became 24 cents per 20 
pack. 

(2) Q. Mr. Skinner, do you know what 
a California (3) sales tax is? 

(4) A. Yes, I do. 

(5) Q. Can you define for me what 
your understanding (6) of a sales tax is. 
(7) A. Yes. A sales tax is an 
imposition set at a (8) specific rate of 
a service or an item of tangible 
personal (9) property that is paid by 
the consumer to the retailer at (10) 
the time of the retail transaction, that 
is then remitted (11) to the state by 
the retailer. 

( 12 ) Q. Is RJR required to pay any 
portion of sales (13) tax in California? 
(14). A-The only sales tax paid by R. 

J. Reynolds (13) Tobacco Company 
in California would be paid by local 
sales (16) personnel on purchases of 
things like office equipment or (17) 
office machines, things of that 
nature. 

(18) Q. What about with respect to 
cigarettes? 

(19) A. No. That would be subject to 
the use tax (20) rather than the sales 
tax. 

(21) Q. Can you describe for me the 
difference (22) between a sales tax and 
a use tax as it relates to (23) cigarettes 
in California? 

(24) A. May I describe it generally 
first. I think (23) that would be easier 

and then apply it specifically. _ 
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(1) Q. Sure. 

( 2 ) A. A use tax is a tax paid by the 
ultimate (3) consumer directly to the 
taxing authority at the same rate (4) 
and on the same types of 
transactions as, or same types of (3) 
products as the retail sales tax. It is 
simply that the (6) state generally 
does not have jurisdiction over the 
(7) retailer to require collection of the 
tax as a retail (8) sales tax. 

(9) The only use tax paid by R. J. 
Reynolds Tobacco (10) Company on 
product is on free product 
distributed by (11) Reynolds 
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personnel in the state of California. 

(12) Q. And by free product are you 
again referencing (13) the types of 
things that we talked about earlier with 
(14) respect to promotions and - what 
the other category was? 

(13) MR. ESCHER: Fulfillment. 

(16) BY MR. JANECEK: Q.- 
fulfillment? 

(17) A. That is correct. 

(18) Q. Are there any other categories 
associated (19) with use tax that 
wouldn’t be associated with excise tax? 

(20) A. Yes. We would pay a use tax 
on premium items (21) and on point 

| of sale distributed or employed in 
the state (22) of California. 

(23) Q. Can you explain to me what you 
mean by (24) premium items? 

(23) A. Those are items that are given 

away by the _ 
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(1) company free of charge, such as 
caps and lighters, that (2) are not 
product and are not put together in 
association (3) with product at retail 
so that you would buy two packs and 
(4) get a free lighter. That is not free. 
That is only the (3) lighter that is 
actually given away as a 
freestanding unit (6) or the T-shirt 
given away as a freestanding unit. 

(7) Q. Can you define for me what you 
mean by point (8) of sale. 

(9) A. Point of sale - and I don’t 
know that my (10) definition is a term 
of art. It’s a personal one - is, ( 11 ) 
are term items that are used at retail 
or in general, say, (12) on the side of 
a bus, whatever, to advertise brands 
of (13) Reynolds product. 

(14) Q. And R. J. Reynolds Tobacco 
Company would pay (13) a use ux of 
those types of items? 

(16) A. On the value of those items as 
tangible (17) personal property. 

(18) Q. Do you know what the use ux in 
California is (19) with respect to R. J. 
Reynolds Tobacco Company? 

(20) A. Generally speaking the use 
tax rate is 7-1/4 (21) percent. 

Although there are some localities 
that have an (22) additional 1 percent 
that they may add to that up to 8-1/4 

(23) percent. 

(24) Q. That would be true for 
cigarettes? 

(25) A. Yes. _ 
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(1) Q. As well as the other? 

(2) A. Yes. And I may add, the state 
rate is 6-1/4. (3) There is an overall 
local rate that is collected centrally 
(4) by the state which makes up the 
other percent for 7-1/4 (5) percent 
generally applicable. 

(415)392-0650 
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(6) Q. Has that rate been the same 

since 1987? 

(7) A. It is my understanding that 
the basic rate (8) has been the same. 

(9) Q. The 6-1/4 and 7-1/4? 

(10) A. Yeah. 6-1/4 and 7-1/4 with 1 
percent spread, (11) correct. 

(12) Q. Can you tell me what the 
amount of use tax (13) R. J. Reynolds 
Tobacco Company paid on cigarettes 
in 1987? 

(14) A. No, I cannot. 

(15) Q. Can you tell me the amount of 
use ux that (16) R. J. Reynolds 
Tobacco Company paid on cigarettes 

(17) currently? 

(18) A. No. 

(19) Q. Can you give me an estimate of 
the amount (20) of sales ux - strike that 
- use ux paid by (21) R. J. Reynolds 
Tobacco Company on cigarettes in 
California (22) currently? 

(23) A. No. 

(24) Q. How is that paid? 

(25) A. It is remitted on a monthly 

report directly _ 
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(1) to the California State Board of 
Equalization. 

(2) Q. Who is responsible for 
generating that (3) report? 

(4) A. Mr. Marion, previously 
referenced. 

(5) Q. You indicated there are local 
use uxes, I (6) think you had. Are there 
similar local sales Uxes? 

(7) A. I would assume so, yes, since 
the two taxes (8) generally run in 
tandem. 

(9) Q. Do you know if there are local 
sales uxes in (10) California? 

(11) A. Oh, yes. Yes. 

(12) Q. Do you know the general range 
of local sales (13) uxes in California? 

(14) A. Aside from the one percent 
that centrally is (15) collected up to 
one additional percent, is what I’m 
aware (16) of. 

(17) Q. And that would be the same 
with respect to (18) local use ux? 

(19) A. Yes, generally they will be the 
same in each (20) jurisdiction, 
although, they may vary from a half 
percent (21) to one percent by 
jurisdiction, something like that. 

(22) Q. Do you know if R. J. Reynolds 
Tobacco Company (23) distributors pay 
any sales ux to California with respect 

(24) to R. J. Reynolds Tobacco 
Company product, cigarettes? 

(25) A. The distributors generally 

would not. _ 
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(1) Q. Mr. Skinner, briefly go back to 
income Ux (2) for couple of follow-up 
questions. 
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(3) The person that would be doing 
the apportionment of (4) sales of 
product in California, would there be a 
further (3) apportionment or allocation 
with respect to particular (6) brands of 
product? 

(7) A. First, there is no 
apportionment of sales of (8) 
product. The product is the 
numerator. It’s used to (9) apportion 
income. But there would be nothing 
by brand. 

(10) Q. What about internally at 
Reynolds, do you (11) know if Reynolds 
looks at the amount of income tax (12) 
attributable to sales of particular 
brands? 

(13) A. No, I’m not aware of that. 

(14) Q. You are not aware of that or you 
don’t think (13) that they do? 

(16) A. I do not think it is done and 
I’m not aware (17) of it. 

(18) MR. JANECEK: I don't think I have 
any further (19) questions. 

(20) VIDEOGRAPHER: This concludes 
the deposition of (21) Francis Skinner. 
Two original video tapes were used and 
(22) will be retained by Barbagelata St 
Associates in San Mateo, (23) 

California. 

(24) We’re going off the record June 5, 

1997 at 16:52 (23) a.m. _ 
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(1) (Time is 10:52) 

(2) —oOo— 

(5) 

(6) (Signature of Witness) _ 
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Date 

Employer 


Responsibilities 

6/79-9/87 

■t 

RJ. Reynolds 
Industries, Inc. 

Domestic Tax 
Counsel 

All state and 
local taxes 

9/87-9/89 

R.J.R. Nabisco 

State and Local 
Tax Counsel 

State and local 
income, 

franchise, sales, 
use, and 
property taxes 

8/92-present 

R.J. Reynolds 
Tobacco Co. 

Senior Tax 
Counsel 

All federal, 
state, and local 


excise, sales and 
use; and 


property taxes; 
state minimum 
pricing laws 

(All state and 
local income and 
franchise taxes 
added 4/95) 
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